IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
KATHLEEN T. MURPHY © CIVIL ACTI ON

Pl aintiff :
VS.
NO. 07- CV-4104

CI TY OF PHI LADELPHI A
DEPARTMVENT OF RECREATI ON

Def endant

VEMORANDUM AND ORDER

JOYNER, C.J. August 17, 2011

Thi s enpl oynent discrimnation case has been brought before
the Court on post-trial notions of the Defendant, City of
Phi | adel phi a Departnent of Recreation for judgment as a matter of
law and to alter or amend the judgnent pursuant to Fed. R Civ.
P. 50 and 59. For the reasons which follow, the notions shall be
deni ed.

H story of the Case

Plaintiff Kathleen Mirphy began working for the City of
Phi | adel phia’s Departnent of Recreation as a seasonal enployee in
1969. In March, 1978, she was hired by the Departnent as a
permanent full-tinme Recreation Leader. |In 1999, she was pronoted
to the position of Recreation Program Director, charged with
directing the operations of several sections of the Program
Di vi sion and supervising sone 3 to 5 District Managers and 4 to 6

Program Coordi nators. In her capacity as Program Director, M.



Mur phy reported directly to WIIliam Carapucci o, who was the
Deputy Comm ssioner for the Departnent of Recreation.

In May 2006, Ms. Murphy filed the first of three Charges of
Discrimnation with the Pennsyl vania Human Rel ati ons Comm ssi on
(“PHRC’) and the Equal Enploynent Qpportunity Comm ssion (“EECC")
al l eging that beginning in 2000 and continuing to the present,

M . Carapucci o had discrimnated agai nst her on the basis of her
gender by, inter alia, giving her nore difficult assignnents than
her mal e counterparts, overly scrutinizing her work, refusing to
di scuss assignnents with her and requiring a witten schedul e
only fromher, and by using profanity and scream ng at her. In
addition, Plaintiff alleged that M. Carapucci o repeatedly nmade
derogatory remarks about wonen and that when she conpl ai ned about
hi s behavior to the Deputy Managing Director and to the interna
EEO of fice, M. Carapuccio retaliated agai nst her by renoving
some of her greater responsibilities and by giving her a witten
war ni ng whi ch hindered any possibility of pronotion. Plaintiff’s
subsequent EEQ PHRC charges all eged further instances of
retaliation and disparate treatnent by the Defendant Depart nent
acting through M. Carapuccio and Victor R chard, another
Commi ssi oner, which eventually purportedly caused Plaintiff to
resign her position. Following the receipt of a “Right to Sue”

| etter on August 2, 2007, Plaintiff commenced this |awsuit on
Cctober 1, 2007 pursuant to Title VII of the Cvil R ghts Act of
1964, 42 U.S.C. 82000e, et. seq. seeking conpensatory damages for

| ost wages, benefits, pronotions, pain and suffering/enotional
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di stress and punitive danages.

Trial in this matter conmmenced on Novenber 15, 2010 and,
followi ng six days of testinony and argunent, concluded with a
verdi ct on Novenber 22, 2010 in favor of the plaintiff and
agai nst the defendant in the anount of $100, 000 in conpensatory
damages for the Defendant’s retaliation only. Def endant
thereafter filed the Renewed Mdtion for Judgnent as a Matter of
Law and/or to Alter or Amend the Judgnent that is now before us.

St andar ds Gover ni ng Mdtions Under Rules 50(b) and 59

Def endant invokes Fed. R G v. P. Nos. 50(b) and 59 as
authority for the entry of judgnent in its favor as a matter of
law or to alter/anend the judgnent against it. Specifically,
Rul e 50(b) states the follow ng:

(b) Renewing the Mdtion After Trial; Alternative Mtion for
New Trial. If the court does not grant a notion for
judgnent as a matter of | aw nmade under Rule 50(a), the court
is considered to have submtted the action to the jury
subject to the court’s later deciding the | egal questions
raised by the nmotion. No later than 28 days after the entry
of judgnment - or if the notion addresses a jury issue not
deci ded by a verdict, no later than 28 days after the jury
was di scharged - the novant may file a renewed notion for
judgnent as a matter of |law and may include an alternative
or joint request for a new trial under Rule 59. In ruling
on the renewed notion, the court nay:

(1) allow judgment on the verdict, if the jury returned
a verdict;

(2) order a newtrial; or
(3) direct the entry of judgnent as a matter of |aw.
As with notions under Rule 50(b), the time to file a notion
for a newtrial and/or a notion to alter or amend a judgnent is

28 days after the entry of judgnent. Fed. R Cv. P. 59(b), (e).
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Further, ... “the court may, on notion, grant a new trial on all
or some of the issues - and to any party - ... after a jury
trial, for any reason for which a new trial has heretofore been
granted in an action at lawin federal court.” Fed. R Gv. P
59(a)(1).

Rule 50 thus allows a trial court to renbve cases or issues
fromthe jury s consideration “when the facts are sufficiently

clear that the law requires a particular result.” Wisgramyv.

Marley Co., 528 U. S. 440, 447, 120 S. . 1011, 1017, 145 L.

Ed. 2d 958 (2000)(quoting 9A C. Wight & A. Ml ler, Federal
Practice and Procedure §2521, p. 240 (2d ed/ 1995)). Under this
Rul e, a court should only render judgnent as a matter of |aw
“when a party has been fully heard on an issue and there is no
legally sufficient evidentiary basis for a reasonable jury to

find for that party on that issue.” Reeves v. Sanderson Pl unbing

Products, Inc., 530 U S. 133, 149, 120 S. C. 2097, 2109, 147 L.

Ed. 2d 105 (2000)(quoting Fed. R Cv. P. 50(a)). What’s nore, in
entertaining a notion for judgnent as a matter of |aw, the court
shoul d review all of the evidence in the record and nust draw al
reasonabl e i nferences in favor of the nonnoving party; it may not
meke credibility determ nations or weigh the evidence, as those
are jury functions - not those of a judge. Reeves, 530 U. S. at

150, 120 S. C. at 2110 (citing, inter alia, Lytle v. Household

Mg., Inc., 494 U S. 545, 554-555, 110 S. C. 1331, 108 L. Ed.2d

504 (1990); Anderson v. Liberty Lobby, Inc., 477 U S. 242, 254,

106 S. C. 2505, 91 L. Ed.2d 202 (1986)). “[A]lthough the court
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shoul d review the record as a whole, it nust disregard al
evi dence favorable to the noving party that the jury is not

required to believe.” 1d.; Springer v. Henry, 435 F.3d 268, 281

(3d Gr. 2006). Finally, “entry of judgnment as a matter of |aw
is a ‘sparingly’ invoked renmedy” which is properly utilized
“where the record is critically deficient of the m ni num quantum

of evidence in support of the verdict.” Eshelman v. Agere

Systens, Inc., 564 F.3d 426, 433 (3d Gr. 2009); Mrra v.

Phi | adel phi a Housing Authority, 497 F.3d 286, 300 (3d G r. 2007);

CE Cccupational Therapy, Inc. v. RHA Health Services, Inc. , 357

F.3d 375, 383 (3d Cir. 2004). The question is not whether there
is literally no evidence supporting the unsuccessful party but
whet her there is evidence upon which a reasonable jury could
properly have found its verdict. Eshelman and Marra, both supra.
Mot i ons under Rule 59(e) should al so be granted sparingly
because of the interests in finality and conservation of scare

judicial resources. Bouie v. Varner, Cv. A No. 00-4846, 2002

US Dst. LEXIS 8132 at * 3 (E.D. Pa. May 7, 2002); Ruscavage V.

Zuratt, 831 F. Supp. 417, 418 (E.D. Pa. 1993). The purpose of a
notion to alter or amend judgnent is to correct manifest errors
of law or fact or to present newy discovered evidence. |d.
Thus, a judgnent nmay be altered or anended if the party seeking
reconsi deration establishes at | east one of the follow ng
grounds: (1) an intervening change in controlling law, (2)
availability of new evidence that was not avail abl e when the

court issued its order; or (3) the need to correct a clear error
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of law or fact or to prevent manifest injustice . Qutierrez v.

Gonzal es, 125 Fed. Appx. 406, 417, 2005 U.S. App. LEXIS 4502 at
*29 (3d Gir. 2005)(citing North R ver Insurance Co. v. ClIGNA

Rei nsurance Co., 52 F.3d 1194, 1218 (3d Cr. 1995); MQffey v.

Brinks, Inc., 598 F. Supp. 2d 659, 667 (E.D. Pa. 2009); Arlington

| ndustries, Inc. v. Bridgeport Fittings, Inc., 3:06-CV-1105, 2009

US Dst. LEXIS 77070 at *4 (MD. Pa. Aug. 28, 2009). To show
clear error or manifest injustice, the noving party must base its
notion on argunents that were previously raised but were

over| ooked by the Court. United States v. Jasin, 292 F. Supp.2d

670, 676 (E.D. Pa. 2003). 1In conducting a clear error analysis,
a review ng court nust ask whether, “on the entire evidence, it
is left wwth the definite and firmconviction that a m stake has

been commtted.” Easley v. Cromartie, 532 U S. 234, 242, 121 S.

Ct. 1452, 1458, 149 L. Ed.2d 430 (2000)(quoting United States v.

United States Gypsum Co., 333 U S. 364, 395, 68 S. . 525, 92 L

Ed. 2d 746 (1948)).

Di scussi on

1. Mtion for Judgnment as a Matter of Law

Def endant first asserts that the judgnent on Plaintiff’s
retaliation claimshould be reversed and judgnent instead entered
inits favor as a matter of |aw because Plaintiff should have
been precluded fromintroducing retaliatory events which occurred
after May 10, 2006. The essence of Defendant’s argunent seens to
be that Plaintiff was required to file separate civil actions

wWithin the ninety day period imediately follow ng her receipt of
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aright to sue notice fromthe EECC on each adm nistrative charge
filed. In response, Plaintiff observes that Defendant has wai ved
its right to nmake a Rule 50(b) notion because it did not nove for
the entry of judgnent as a natter of |aw at the close of
Plaintiff’s case on the grounds that Plaintiff failed to properly
file a conplaint within 90 days of receipt of her right to sue
notices fromthe EEOCC nor can Defendant denonstrate that it may
have ot herw se preserved its right to make this notion now
because it failed to order transcripts fromthe trial

Plaintiff is correct that “a party who does not file a Rule
50 notion for judgnment as a matter of law at the end of the
evidence is not thereafter entitled to have judgnent entered in
its favor notw thstanding an adverse verdict on the ground that
there is insufficient evidence to support the verdict.”

Geenleaf v. Garlock, Inc., 174 F.3d 352, 364 (3d Gir. 1999).1

However, putting this aside and the fact that this notion may

al so be dism ssed for |ack of prosecution for failure to order a
transcript under Local Rule of GCivil Procedure 7.1(e), we note

t hat Defendant’s argunment was the subject of a notion in |limne

whi ch Defendant filed on Novenber 11, 2010 and whi ch we deni ed

! I ndeed, a Rule 50(a) notion nust be “sufficiently specific to afford

the party against whom[it] is directed with an opportunity to cure possible
defects in proof which otherwise mght make its case legally insufficient.”
Lightning Lube v. Wtco Corp., 4 F.3d 1153, 1173 (3d G r. 1993). Moreover,
“the failure to nove for a directed verdict at the close of all evidence ‘does

nore than limt an aggrieved party’'s renedy to a newtrial. In this Grcuit,
it wholly waives the right to nount any post-trial attack on the sufficiency
of the evidence.'” State Farm Miutual Auto Insurance Co. v. Lincow, 715 F.

Supp. 2d 617, 627-628 (E.D. Pa. 2010) (quoti ng Yohannon v. Keene Corp., 924
F.2d 1255, 1262 (3d Cr. 1991). See also, Wllians v. Runyon, 130 F.3d 568,
571-572 (3d Cir. 1997).




foll owi ng argunent on Novenber 15, 2010. Plaintiff does not
di spute that she did not file separate lawsuits within 90 days of
receiving her Right to Sue letters on her 2007 and 2008 char ges
alleging retaliation and constructive discharge. It is clear,
however, fromthe face of Plaintiff’s conplaint, filed on Cctober
1, 2007, that these charges of discrimnation and the facts
underlying the filing of those charges were included in
Plaintiff’s conplaint, at paragraphs 18 - 29. It is equally
clear fromthe face of the original, May 10, 2006 charge of
discrimnation that Plaintiff was claimng retaliation
discrimnation and that the discrimnation against her was
ongoi ng. Indeed, Plaintiff checked both the retaliation and
continuing action boxes on the charge formand all eged that after
she had conpl ai ned about M. Carapuccio’s disparate treatnent and
abusi ve behavi or to Deputy Managi ng Director Platt- Col es,
Conmmi ssi oner Richard and fornmer Director of Human Resources
Gal latig, M. Carapuccio continued to exclude Plaintiff from
nmeetings, renoved additional responsibilities fromPlaintiff and
then issued a witten warning agai nst her which purportedly
hi ndered any possibility of further pronotion. |In the original
charge’s concl udi ng paragraph, Plaintiff further avers:
| believe that | have been discrimnated agai nst because of
nmy sex (female) and retaliated against in violation of Title
VIl of the Gvil R ghts Act of 1964, as anended, when | was
harassed, subjected to different terns and conditions of
enpl oynent and was unfairly disciplined after | conpl ai ned

of discrimnation.

The Third Crcuit has nmade clear that “a district court nay



assune jurisdiction over additional charges if they are
reasonably within the scope of the clainmant’s original charges
and if a reasonabl e investigation by the EECC woul d have

enconpassed the new clains.” Howze v. Jones & Laughlin Stee

Corp., 750 F.2d 1208, 1212 (3d Cir. 1984); Hicks v. ABT

Associ ates, Inc., 572 F.2d 960, 966 (3d Cir. 1978); Engel ke v.

Al di e Counseling Center, Inc., Cv. A No. 08-3130, 2008 U.S.

Dist. LEXIS 108613 at *7, 21 Am Disabilities Cases (BNA) 1053
(E.D. Pa. Nov. 21, 2008); See also, Robinson v. Dalton, 107 F.3d

1018, 1024-1025 (3d Cr. 1997). Gven that the charges of
discrimnation filed on April 19, 2007 and April 9, 2008 all ege
only additional instances of the sane types of retaliatory
scrutiny, reprimnds, and disparate treatnent by the sane
i ndividuals within the Departnent which Plaintiff contends
eventually forced her to resign, we find they are reasonably
Wi thin the scope of the original claimand that the conpl aint
which Plaintiff filed on October 1, 2007 tinely enconpassed al
three of the charges. Accordingly, we find no nerit to
Def endant’s post-trial notion for the entry of judgnent as a
matter of law and it is therefore denied.

2. Mbtion to Alter and/or Anmend the Judgnent

Def endant next asks this Court to alter and/or anend the
$100, 000 judgment by ordering a remttitur because the anount
awarded by the jury is clearly excessive.

“The remttitur is well established as a device enpl oyed

when the trial judge finds that a decision of the jury is clearly
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unsupported and/or excessive.” Cortez v. Trans Union, LLC, 617

F.3d 688, 715 (3d Cir. 2010)(quoting Spence v. Board of Education

of Christina School District, 806 F.2d 1198, 1201 (3d Gr.

1986)). A remttitur is a substitution of the court’s judgnent
for that of the jury regarding the appropriate award of danages;
the court orders a remttitur when it believes the jury's award

i s unreasonabl e on the facts. Johansen v. Conbusti on

Engi neering, Inc., 170 F.3d 1320, 1331 (11'" Cir. 1999)(cited

with approval in Cortez, 617 F.3d at 716.) The use of
remttitur “clearly falls within the discretion of the tria
j udge, whose deci sion cannot be disturbed ... absent a manif est

abuse of discretion.” Evans v. Port Authority of New York and

New Jersey, 273 F.3d 346, 354 (3d Cir. 2001)(quoting Spence v.

Board of Education of Christina School District, 806 F.2d 1198,

1200 (3d Gir. 1986)). This is because “[t]he district judge is
in the best position to evaluate the evidence presented and
determ ne whether or not the jury has cone to a rationally based
conclusion.” |d. A district court abuses its discretion when
its decision “rests upon a clearly erroneous finding of fact, an
errant conclusion of |aw or an inproper application of lawto

fact.” Hawa Abdi Jama v. Esnor Correctional Services, Inc., 577

F.3d 169, 173 (3d Cir. 2009) (quoting Pineda v. Ford Mdtor Co.,

520 F. 3d 237, 243 (3d Cr. 2008)). A district court has an
obligation “to uphold the jury’'s award if there exists a
reasonabl e basis to do so,” and may not “vacate or reduce the

award nerely because it woul d have granted a | esser anount of
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damages.” Potence v. Hazleton Area School District, 357 F.3d

366, 374 (3d Cir. 2004)(quoting Evans, 273 F.3d at 351-352)).

As a general proposition, a plaintiff nust present evidence
of actual injury before recovering conpensatory damages for

enotional distress. Chainey v. Street, 523 F.3d 200, 216 (3d

Cr. 2008); Gunby v. Pennsylvania Electric Conpany, 840 F.2d

1108, 1121 (3d Cr. 1988). |In addition, there nust be a rational
relati onship between the specific injury sustained and the anount

awar ded. @Qunbs v. Pueblo International, Inc., 823 F.2d 768, 773

(3d Gr. 1987). The onus, however, is on the aggrieved defendant
to show that the other side’'s evidence did not justify the award.

WlliamA. G aham Co. v. Haughey, No. 10-2672, 2011 U. S. App.

LEXIS 9906 at *7 (3d Gr. May 16, 2011)(“In the ordinary
remttitur case, an aggrieved defendant need ‘only’ show that the
other side’ s evidence did not justify the award.”). “Gossly
excessive is a hard thing to show, but the defendant can proceed
by denonstrating that his opponent’s case is feeble, or that the
damages are out of proportion to the actual injury.” Id.

I ndeed, to disturb a verdict in the Third Grcuit, “the damages
assessed nust be so unreasonable as to offend the conscience of

the court.” Keller v. County of Bucks, 05-2106, 209 Fed. Appx.

201, 207, 2006 U.S. App. LEXIS 31608 at *15 (Dec. 22, 2006). In
determ ni ng whet her an anbunt is excessive, a court nmay | ook at

awards in simlar cases. Hurley v. Atlantic Cty Police

Departnment, 933 F. Supp. 396, 423 (D. N.J. 1996).

In applying these legal principles to the verdict at hand,
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while it is admttedly a close call, we do not find the damages
to be so unreasonable as to shock the court’s consci ence nor can
we find that the defendant has net its burden to show that the
plaintiff’s evidence is so feeble as to seriously underm ne the
anount awarded. |Indeed, given the plaintiff’'s failure to order
the trial transcripts in conpliance with Local Rule of Cvil
Procedure 7.1(e), we rely solely on our recollection of the
proceedings. It is our recollection that while the only
testinony on this issue cane fromthe plaintiff herself, her
testinony was heartfelt and credible and to the effect that the
treat nent which she received fromthe Cty and from M.
Carapuccio in particul ar caused her great enotional pain,

angui sh, anxi ety and depression, and resulted in her becomn ng
physically ill and experiencing severe stress and strain in her
various personal relationships, including those with her
children. Plaintiff also testified that she suffered fromthese
synptons for nore than a year and that she sought treatnent from

several doctors and therapists with little, if any relief. As

was observed by the court in Hurley, supra, “[a]wards for
enotional distress in discrimnation cases arising under 81983,
81981 and Title VII rarely conme close to $575,000 and typically
are for less than $50, 000.” | nsof ar as Hurl ey was decided 15
years ago and involved a remttitur in the judgnent to $175, 000,
we do not believe that the jury’'s award of $100,000 to conpensate
Plaintiff for her enotional injuries here is so excessive as to

warrant reduction. Again, the question is not whether we woul d
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have awarded | ess noney to the plaintiff; it is rather whether
there exists a reasonable basis to uphold the verdict. For the
reasons stated, we find that there is and accordingly, the notion
to alter or anend the judgnent is |ikew se denied.

An order follows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN T. MURPHY © CIVIL ACTI ON
Pl aintiff :
VS.
NO. 07- CV-4104

CI TY OF PHI LADELPHI A
DEPARTVENT OF RECREATI ON

Def endant

ORDER
AND NOW this 17t h day of August, 2011, upon
consi deration of Defendant’s Post Trial Mdtions for Judgnent as a
Matter of Law and/or to Alter or Anend the Judgnent (Doc. No. 56)
and Plaintiff’'s Response thereto (Doc, No. 59), it is hereby
ORDERED that the Mtions are DENIED for the reasons set forth in

t he acconpanyi ng Menor andum Opi ni on.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, CJ.
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